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Tém tiit:

Quy dinh vé bdi thwong thi¢t hai trong phap luit canh tranh ciia Viét Nam hi¢n nay giéng nhw quy dinh doi
v6i cac hinh thire boi thuomg thiét hai ngoai hgp dong khac, véi nguyén tic co ban dwoc sir dung la bdi thuong
ngang bang. Co ché boi thwong nay di khong tinh dén nhirng dic thi cia cac vu kién canh tranh, vi thé khong
thé khuyén khich cac bén dwong sw khéi kién din s dé bao vé quyén va loi ich hop phap ciia minh. Tir viéc phan
tich thuc té va tham khéo kinh nghiém nwéc ngoai, bai viét dé xuit Luit Canh tranh nén quy dinh bdi thuwong
thiét hai theo huéng vira c6 tinh bu dip ton thét, vira c6 tinh trirng phat.
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Abstract:

In Vietnam, compensation for damages under the
competition law is similar to other regulations on
compensation for damages in tort, with the basic
principle of equal compensation. This compensation
mechanism does not take into account the
characteristics of competition cases, so litigants may
not be encouraged to initiate civil action to protect
their legitimate rights and interests. By analyzing
realities and learning from foreign experiences, this
paper proposes that the Competition Law should
provide compensation for both compensatory and
punitive damages.
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Khai quat veé hoi thuong thiét hai ngoai hop dong trong
phap luat canh tranh

Vé mit Iy ludn, bdi thuong thiét hai ¢ hai loai cha yéu,
d6 1a boi thuong mang tinh bu dép va bdi thuong vira co
tinh bu dép, vira c6 tinh trimg phat. B6i thudng mang tinh
bu dap dya vao ton that thyc té ma bén bi hai phai ganh
hodc loi nhuan ma chi thé hanh vi c6 duoc lam cin ¢ tinh
toan mirc bdi thuong. Chinh vi vay, boi thuong mang tinh
bu dép con duoc goi 1a bdi thuong ngang bang. Trong phap
luat dan su, boi thuong ngang bang 1a nguyén tac truyen
thong co ban nhat, muc dich cua nd 1a bu dap ton that thuc
té, tir 46 bao dam quyén lgi cho nguoi bi thiét hai. Hién
nay, nhiéu nudc nhu Pc, Anh, Phap déu sir dung nguyén
tac nay. Tuy nhién, rd rang 1a ché do bdi thuong ngang
bang khong co tinh trimg phat, hodc néi cach khac loai
ché tai nay khong c6 tinh rin de chu thé thyc hién hanh vi
vi pham phép luat. Boi thuong vira mang tinh bu dap, vira
mang tinh trimg phat c6 thé khac phuc nhuge diém néu
trén. Hinh thtrc bdi thuong nay khong chi bu dap nhing
thiét hai thuc té da phat sinh ma con bao g@)m mot khoan
boi thudng vuot trén ton hai thuc té do.

Nghlen ciru phap luat canh tranh va kiém soat doc
quyén cua cac nudc trén thé gidi co thé thay, boi thuong
vira mang tinh bu dap, vira mang tinh trimg phat c6 ba
loai, bao gdm boi thuong gip ba 1an, bdi thudng gip hai
lan va boi thuong ude dinh linh hoat [1].

Boi thuong gap ba lan, duoc ap dung trong hé thong
phap ludt cia My, I1a chi mirc boi thuong thiét hai ma
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nguoi ¢6 hanh vi vi pham phép luat phai thanh toan cho
ngudi bi thiét hai bang ba lan tai san thyc té bi thiét hai
va nhitng lgi ich c6 thé thu duoc tir tai san d6'. Tinh trung
phat ciia ché d6 boi thuong nay rat manh, nhung né dé
din dén hién tuong lam td (lam dung tb tung) va trién to
(t6 tung kéo dai), tirc 1a cac chu thé qua lam dung khoi
kién, dua vao con duong td tung dé mong dugc boi thuong
nhiéu néu thing kién, ddng thoi viée khoi kién c6 thé dién
ra trién mién, mic du dwong sy da nhan thiy phan quyét
cta toa an 1a ding, nhung van cb khoi kién véi hy vong
c6 thé thay d6i phan quyét 6. Piéu nay s& anh hudng t6i
on dinh x4 hoi, trat tu canh tranh thi truong, déng thoi co
thé gdy qué tai cong viée d6i v6i co quan giai quyét tranh
chap.

Boi thuong gip hai 1an 1a chi murc bdi thuong thiét hai
ma nguoi c¢6 hanh vi vi pham phép luat phai thanh toan
cho ngudi bi thiét hai bang hai 1an tai san thuc té bi thiét
hai va nhiing loi ich c6 thé thu dwoc tir tai san d6. Ché do
nay nam ¢ trung gian gitra bdi thudng ngang bang va boi
thuong gap ba lan, nd vira ¢6 tinh bu dip vira ¢é tinh trimg
phat. Ddng thoi, & mot mirc d6 nhat dinh, vin dam bao
kich thich nguoi bi thiét hai khéi kién trach nhi¢m dan su.
Ché d6 bdi thudong nay hién nay duoc Lién minh chau Au
khuyén khich cac qudc gia thanh vién sir dung?. Trén thuc
té, mot s6 nudc nhu Puic, Anh di va dang nghién ciru ap
dung khuyén nghi nay [1].

Boi thuong wée dinh linh hoat 14 ché d¢ boi thuong
thiét hai ma murc bdi thuong c6 tinh linh hoat, phu thudc
vao murc do ton that thuc té, nang lyc thanh todn cda chu
thé hanh vi, 18i, dong co... Mirc boi thudong co thé cao
hon, bang hodc thap hon thiét hai thyc té, tuy nhién khong

'Piéu 4 Luat Clayton clia My (Clayton Act) quy dinh: “Any person
who shall be injured in his business or property by reason of anything
forbidden in the antitrust laws may sue therefor in any district court of the
United States in the district in which the defendant resides or is found
or has an agent, without respect to the amount in controversy, and shall
recover threefold the damages by him sustained, and the cost of suit,
including a reasonable attorney’s fee”. Quy dinh nay c6 nghia la “Bat c(
ngudi nao chiu tén hai vé kinh doanh hoac tai san do hanh vi bi cam bdi
Luat Chang lting doan gy ra déu co quyén khéi kién tai Toa an cap quan
clia My thudc dia ban quan bi don cu trG, nai dugc phat hién hodc noi co
co quan dai dién, bat ké thiét hai la bao nhiéu, va duoc bdi thuong gap
ba lan thiét hai da phai ganh chiju va chi phi t6 tung, bao g6m ca chi phi
hop ly dé thué luat su”. Xem trang web clia Bd Tu phap My, https://www.
justice.gov/atr/file/761131/download, truy cap ngay 12/5/2017.

2Sach Xanh vé cac vu kién boi thudng thiét hai do vi pham céac quy
dinh phap luat vé chéng ltng doan clia Lién minh chau Au nam 2005
quy dinh tai muc 2.3 nhu sau: “Furthermore, doubling of damages at the
discretion of the courts, automatic or conditional, could be considered for
horizontal cartel infringement”. Cau nay co nghia 1a “Hon nita, doi vai
céc thda thuan han ché canh tranh theo chiéu ngang, toa an cé thé xem
xét ap dung mot cach i dong hodc co diéu kién ché tai boi thuong thiét
hai gdp hai 1an”. Xem http://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/2uri=CELEX:52005DC0672&from=en, truy cap ngay 12/5/2017.
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dugc vuot quéa ba 1an thiét hai thyuc té da phat sinh. Mrc
bdi thuong do co quan tu phap va cic bén dwong su ciing
nhau xem xét quyét dinh. Ché do boi thuong thiét hai nay
vira c6 tinh bu dap vira co tinh trimg phat. Hién nay Dai
Loan tién phong ap dung mo hinh nay?.

bdi voi Viét Nam, quy dinh vé ché d6 bdi thuong thiét
hai trong linh vuc canh tranh va kiém soat doc quyén chu
yéu ndm & Luét Canh tranh va B luat Dan su. Can ¢t truc
tiép dé cac chu thé khoi kién bdi thuong thiét hai 1a quy
dinh cua Khoan 3 Piéu 117 Luat Canh tranh ndm 2004:
“T6 chirc, ca nhan c6 hanh vi vi pham phap luat vé canh
tranh gay thiét hai dén 1oi ich ctia Nha nudc, quyén va loi
ich hop phap cua t6 chirc, ca nhan khéc thi phai boi thuong
theo quy dinh cta phéap luat”. Quy dinh nay da dugc loai
bo ra khoi Dy thao lan thir nhat va lan thir hai Luat Canh
tranh stra ddi, sau d6 dugc dua trd lai v6i ndi dung git
nguyén nhu hién hanh tai Khoan 4, Diéu 98 Dy thao lan
thtr ba Luat Canh tranh stra doi.

Nhu vy, Luat Canh tranh va Du thao sira doi déu
khong quy dinh cy thé vé nguyén tic bdi thuong va cin cir
xac dinh mirc bdi thuong. Chinh vi vay, viéc boi thuong sé
phai vién din quy dinh ctia Didu 585 B¢ luat Dan sy nim
2015, theo do:

1. Thiét hai phai dugc bdi thuong toan bo va kip thoi.
Céc bén co thé thoa thuan vé muc bdi thudng, hinh thic
boi thuong béng tién, bz"mg hién vat hoac thuc hién mot
cong viéc, phuong thirc bdi thuong mot 1an hodc nhiéu
lan, trir trudng hop phép luat c6 quy dinh khéc.

2. Nguoi gy thiét hai co thé dwoc giam muc boi
thuong, néu do 16i vo ¥ ma gdy thiét hai qua 16n so voi
kha ning kinh té trudc mét va 1au dai ctia minh.

3. Khi mtrc bdi thuong khong con phu hop voi thye té
thi ngudi bi thiét hai hodc nguoi gay thiét hai co quyen yéu
cau Toa an hodc co quan nha nudc co tham quyén khac
thay d6i murc bdi thuong.

Tir cac quy dinh nay c6 thé thiy, phap luat Viét Nam
su dung ché do “boi thuong ngang bang” va mang tinh
udc dinh doi voi trach nhiém boi thuong dan su trong linh

’Piéu 31 Luat Giao dich cong bang ndm 2015 clia Dai Loan quy dinh:
“In response to the request of the person being injured as referred to in
the preceding article, a court may, taking into consideration of the nature
of the infringement, award compensation more than the actual damages
if the violation is intentional; provided that no award shall exceed three
times of the amount of damages that is proven". Quy dinh nay c6 nghia
la “Theo yéu cau clia ngudi bi ©6n that nhu quy dinh & Diéu trén, trén co
s& xem xét tinh chat ctia hanh vi vi pham, néu vi pham la ¢g y thi toa an
c6 thé ugc dinh mic bdi thudng nhiéu hon thiét hai thuc t& nhung khong
dugc vuot qua 3 lan thiét hai thuc t& da dugc chiing minh”. Xem trang
web ctia Uy ban Thuong mai cong bing Dai Loan, http://www.ftc.gov.tw/
internet/english/doc/docDetail.aspx?uid=1295&docid=13970, truy cap
ngay 12/5/2017.
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vuc canh tranh va kiém soat doc quyén. Trong trudng hop
ngudi bi thiét hai khoi kién téi toa an doi bdi thuong thi
ngudi ¢ hanh vi vi pham phap luét chi phai boi thuong
s6 tién bang v6i ton thit thuc té, thuc chat chinh 1a “bdi
thudong ngang bang”. Trong trudng hop dic biét, toa an co
thé quyét dinh muc bdi thudng thdp hon thyc té, nhung
khong duge quyét dinh mue bdi thudng vuot qua ton that
ma nguyén don da phai ganh chiu, trir trudng hop hai bén
duong sy cting nhau thoa thuan thi c6 thé dua ra mot mirc
boi cao hon ton that thuc té da phat sinh.

Thuc trang thuc hién phap luat boi thuong thiét hai
ngoai hgp dong trong linh vuc canh tranh va kiém soat
doc quyén ¢ Vet Nam

Mic du khoan 4 Diéu 117 Luat Canh tranh nam 2004
¢6 quy dinh vé ché do trach nhiém phap luat dan su, song
cho dén nay khong co bit ctr chii thé nao sir dung ché tai
dan sy nay. Vé mat ly luén, co6 hai phuforng thire dé xuat té
tung trach nhiém dan sy, do 1a ° ‘th tung truc tlép” va “td
tung theo sau” (follow - up procedure). “Té tung truc tiép”
1a truong hop nguyén don c6 thé truc tiép guri don kién
t6i toa an ngay khi co tranh chap phat sinh. “Té tung theo
sau” 1a hinh thtrc t6 tung chi cho phép nguyén don khai
kién t6i toa an sau khi da c6 quyét dinh giai quyét vu viéc
cua cac co quan nha nude khac. Hién nay, rat it nude sir
dung mé hinh “t5 tung theo sau” boi vi phuong thire nay
da han ché hodc tudc di quyén t6 tung chinh dang ciia cac
bén duong su, dong thoi ciing bat loi ddi véi viec duy tri
cac quyén co ban cia duong su [2].

Luat Canh tranh cua Viét Nam trao cho chu thé bi hai
¢6 thé tryc tiép dé xuat td tung dan sy t&i toa 4n ma khong
yéu cau dwong sy phai tri qua thu tuc giai quyét tranh
chép cua Hoi déng canh tranh. Tuy nhién, diéu khong thé
phu nhan 14, d6i voi duong su thi ap dung t6 tung truc tiép
1a rat kho. Ly do 1a vi nguyén don (c4 nhan hodc doanh
nghiép) can phai ty minh tién hanh diéu tra, dua ra ching
clr ching minh su ton tai ctia hanh vi vi pham phap luat.
Néu sir dung phuong thire © ‘td tung theo sau”, nguyén don
c6 thé sir dung két qua diéu tra cta co quan quan 1y canh
tranh, tham chi co thé str dung Quyét dinh ciia co quan
hanh chinh nha nudc 1am chimg ctr. D6 1a 1y do vi sao rat
nhiéu duong sy muén st dung phuong thie “t6 tung theo
sau”. Viét Nam cling khong phai 1a ngoai I¢.

Tuy nhién, van dé & chd hién nay hinh thirc “td tung
theo sau” cling khong nhén dugc sy quan tdm cua céc chu
thé kinh doanh ¢ Viét Nam. Vu viéc Cuc Quan ly canh
tranh khoi kién Cong ty xang diu hang khong (Vmapco)
lién quan dén hanh vi lam dung vi tri d6c quyén bi cAm
theo quy dinh cia Ludt Canh tranh cho thay r6 nhan dinh
nay. T ngay 20-31/3/2008, Vinapco dd nhiéu lan gui
thong bao cho Pacific Airlines (PA) vé viéc tang phi nap
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nhién ligu mdy bay 1én 26,5% k¢ tir ngay 1/4/2008. Néu
PA khong dong ¥ thi Vinapco s€ ngimg cap xang dau. PA
dong y v6i dé xuat nay voi didu kién Vinapco ciing ap
dung muc ting gid d6 dbi véi Vietnam Airlines (VNA).
Sau khi thuong thao, hai bén van khong thé di dén thong
nhét. Vinapco cho rﬁng, bét luan viée nap nhién liéu 1a bao
nhiéu thi mdi 1an nap nhién liéu déu can hai nhan cong va
mot xe bon chd xang lan banh tir kho chira t6i san bay.
Trén thuc té, mdi 1an nap nhién li¢u, VNA déu nap nhiéu
hon 10 14n so v&i PA. Vi vay, Vinapco sé khong ting gia
d6i véi khach hang 16n 1a VNA. Nguoc lai, PA vién 1y do
quan hé giira Vinapco va VNA cho rang, véi tu cach la
cong ty con cua VNA, Vinapco da thuc hién hanh vi ky
thi gia, ttr d6 1am cho PA & vao vi tri canh tranh bét 1oi.
Do hai bén khong thé dat dwgc nhat tri, ngay 1/4/2008,
Vinapco dd don phuong chdm dut cung cip nhién liéu cho
PA, 1am cho hon 30 chuyén bay bi hoan va hon 5.000 hanh
khach bi cham chuyén. Sau d6, Cuc Hang khong da lap
tirc ban hanh Cong van s6 985/CHK-TC yéu ciu Vinapco
tiép tuc cung cip nhién liéu cho PA, dong thoi chi rd trir
khi Vinapco ¢ dugc sy ddng ¥ cua co quan nha nudc cd
thim quyén, neu khong thi khong dugc don phuong dinh
chi viéc cung cip xing dau hang khong. Sy viéc nay da
tao ra anh huong nghiém trong ddi voi nganh hang khong
va khach hang. Cyc Quan ly canh tranh da dya vao chirc
nang, nhiém vu cua minh chu dong 1ap an. Thang 5/2008,
Cuc truong Cuc Quan 1y canh tranh di ky Quyét dinh tién
hanh diéu tra so bd, hoat dong td tung hanh chinh chéng
liing doan chinh thirc bat dau.

Ngay 14/4/2009, Hoi dong xu ly vu viéc canh tranh da
mo phién diéu tran. Hoi dong nhan dinh ring, cin cir vao
quy dinh cua phap luat, Vinapco la doanh nghiép duy nhat
trén thi truong xang dau hang khong Viét Nam ¢ quyén
nhap khiu xing dau hang khong va cung g cho cac hing
hang khong. No6i cach khéc, Vinapco 1a doanh nghiép co
vi tri doc quyén va n6 c6 thé dya vao rao can phap luat dé
duy tri vi tri théng linh thi truong hién c6. Diéu can chu
¥ 1a ddu ndm 2008, Chinh phu Viét Nam da ban hanh Chi
thi vé cam tang gid mot s mat hang thiét yéu trong do6 co
xang dau. RG rang, Vinapco can phai ton trong quy dinh
nay. Ngoai ra, hanh vi tir chdi ban hang cua Vinapco da tao
ra anh huong lam hoan nhiéu chuyén bay ciia PA, tir d6 tao
ra t6n hai nghiém trong cho khach hang. Hoi dong xtr 1y
vu viéc canh tranh nhét tri cho rﬁng, hanh vi cua Vinapco
dd vi pham quy dinh tai Khoan 2 va Khoan 3 Diéu 14
Luat Canh tranh, thuéc vao truong hop hanh vi “ap dat
diéu kién bat loi cho khach hang” va “loi dung vi tri doc
quyén dé don phuong thay dbi hodc huy bo hop dong da
giao két ma khong c6 1y do chinh ddng”. Ngoai viéc dong
¥ v6i dé xudt to tung ciia Cuc Quan Iy canh tranh, Hoi
dong xtr Iy vu viéc canh tranh con xir phat Vinapco s6 tién
bang 0,05% tong doanh thu nam 2007, twong dwong 3,4



ty dong. Nhu vay, véi tu cach 1 bén ganh chiu ton that,
PA hoan toan co thé su dung cac tai liéu, chtrng ctr lién
quan da c6 dugc tir phién diéu trin, xem cac tai liéu nay
va Quyét dinh cua Hoi déng canh tranh nhu la ching cw,
tir 46 khoi kién boi thudng dan sy téi Toa an. Néu nhu
véy, kha ning thing kién cua PA 1a rat 16n. Tuy nhién, PA
da khong tién hanh khoi kién dan sy, thim chi, Tong gidm
dbc Luong Hoai Nam cua doanh nghiép nay khi tra 16
phong van bao chi con noi rang “PA khong khai kién ciing
nhu khéng c6 ¥ dinh khéi kién Vinapco trén tinh thin quan
hé hop tac ddi tic song phuwong lau dai, chung t6i dé nghi
tiép tuc dam phan, dé tir d6 ¢6 thé dat duoc thoa thuan hop
1y, hop tinh” [3]. Ong Nam ciing nhan manh, viéc truy ctru
trach nhiém hanh chinh d6i véi Vinapco 1a do Cuc Quan
1y canh tranh chu dong tién hanh, khong c6 lién quan gi
dén PA. Tranh khoi kién t6i toa an phai ching bt ngudn
tir tAp quéan “ngai ra tda”, tir d6 1am cho t6 tung déan sy rat
kho phat huy tac dung.

Vé mit 1y luan, trach nhiém dan sy la mot bién phap
rat hiru dung 601 vOi nguoi bi t6n hai, boi vi no truc tiép
bu dép nhitng ton that, tir d6 co thé bao dam loi ich hop
phap cua chu thé trong xa hoi. Chinh vi vay, xu thé chung
clia cac nudc theo mo hinh kinh té thi trudng 14 ¢6 ton that
thi s& c6 khoi kién doi bdi thuong, vi d6 1a quyén va loi
ich chinh déng ctia céc chu thé phap luat. Nhu vay, rd rang
1a cac doanh nghiép Viét Nam dang di nguoc lai xu thé
chung ciia thé gioi, tranh khoi kién doi boi thudng ngay ca
khi quyén lgi ctia minh bi xam hai. Hién tugng phap luat
c6 quy dinh nhung khong dugc st dung c6 nghia la phép
luat “nga”, trong khi ban chét cta bdi thuong thiét hai la
tién bo nén can phai danh thirc quy dinh nay.

Vé mit hinh thirc, ché do boi thuong ngang bang
duong nhu c6 thé bu ddp dugc nhitng ton thit ma ngudi
bi thiét hai phai ganh chiu nhung thuc chit ché do bdi
thuong nay hoan toan khéng xem xét dén cac chi phi khac
ma nguoi bi thiét hai phai bo ra, vi du chi phi luat su, chi
phi thu thap tai li¢u... do nhiing chi phi nay khong dugc
tinh 14 ton that thuc té ctia nguoi bi thiét hai, vi vy nguoi
bi thiét hai khong dugc bu dép nhiing khoan nay. Nhu vy,
ngay ca khi nguoi bi thiét hai cé duoc boi thuong ngang
bang toan bd thi ho van phai ganh chiu nhiing ton that
nhit dinh. Chinh vi vay, ché d6 bdi thuong ngang bang da
khong khuyén khich dugc ngudi bi thiét hai tién hanh khoi
kién bdi thuong t6i toa an. D6 1a mot trong nhimg 1y do vi
sao cho dén nay ¢ Viét Nam hoan toan khong c6 bat ctr vu
viéc dan su bdi thudng thiét hai nao trong linh vuc phap
luat canh tranh duoc dua ra toa giai quyét.

Hon ntra, theo quy dinh cia Luédt Canh tranh va Bg
luat Dén su, trong trudng hop chu thé hanh vi vi pham
phap luat khong du kha nang boi thuong thi ¢6 thé giam
murc bdi thuong thap hon thiét hai thyc té. V& mit Iy luan,
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ban chat cua boi thuong ngang bang chi 1a bu dap hodc
bd khuyét nhing t6n that ma ngudi bi thiét hai phai ganh
chiu, tirc 1 hoan toan khong cé tinh trimg phat. Néu nhu
vay, bdi thuong thép hon thiét hai thyc té cang khong cé
tinh trung phat.

Nhu vay, co thé thfiy, boi thuong thiét hai theo quy
dinh cua phap luat canh tranh Vi¢t Nam hién nay khong
dam bao bu dép duoc thiét hai thuc té cling nhu khong
c6 tinh trung phat. No6i cach khéc, quy dinh cua phép luat
canh tranh chua tao dugc co ché khuyén khich duong su
khoi kién doi boi thudng thiét hai dé bao vé quyén va loi
ich hop phap ctia minh.

D6 xuat xay dung ché do boi thuong thiét hai trong
phap luat canh tranh: Vira co tinh ba dap ton that vira
¢0 tinh trimg phat

Do cac vu viéc canh tranh c6 tinh chuyén mon rat cao,
chu thé bi ton that khi theo dudi vu kién thuong phai bo ra
cac khoan chi phi rat 16n dé thué luét su, thu thap chung
clr... va tiéu ton rat nhidu thoi gian, thong thuong 1a vai
nam, tham chi ca chuc nam. Do véy, boi thuong thiét hai
trong ché d¢ “bdi thudng ngang bang” thyc chat 1a khong
du, néu 4p dung ché d¢ boi thuong ngang bang truyén
thdng s& khong thé kich thich nguoi bi hai khoi kién bdi
thuong thiét hai dé bao vé loi ich chinh dang cia ban than
ho. P6 1a 1y do vi sao ngay cang c6 nhiéu qudc gia sir dung
ché d6 “boi thuong da boi” thay cho ché do “boi thuong
ngang bang truyén théng. Ché d6 “bdi thuong da boi” co
hai uu dlem Mot 13, né dam bao tinh day du cua viéc boi
thuong ton that cho chu thé bi ton hai, chi c6 nhu vay moi
c6 thé bao vé tot nhat loi ich ctia nguoi bi ton hai; hai 13,
ché d¢ boi thuong loai nay co tinh trimg phat, tir d6 c6 tac
dung ran de va ngan chan nguoi cé hanh vi vi pham khong
tiép tuc thuc hién hanh vi bi phép luat cam. Xuat phat tir
quan diém nay, chung t6i cho rang, phap luat canh tranh
va kiém soat doc quyén cua Viét Nam nén c6 quy dinh vé
ché d6 trach nhiém boi thudng mang tinh trimg phat, tic
1a dung ché do “bdi thudong da boi” thay cho ché do “boi
thuong ngang bang” nhu hién nay.

Dbi v6i ché d6 trach nhiém boi thuong mang tinh trimg
phat, hién nay trén thé giéi co6 hai mé hinh chu yéu, d6
la m6 hinh phap dinh va moé hinh uéc dinh. Trong mo
hinh phap dinh, cac van ban quy pham phap luat c6 quy
dinh 10 rang Ve mirc boi thuong co dinh, dong thoi ap
dung nguyén tic bdi thuong do voi tt ca cac vu viée canh
tranh. M6 hinh wéc dinh 1a mé hinh theo d6 thdm phén cin
clr vao tinh tiét xam quyén cua hanh vi, trén co s& thiét
hai thyc t¢, ude dinh mc boi thuong nhung t0i da khong
dugc vuot qua pham vi mire bdi thuong da dwoc phap luét
quy dinh. D6i v6i mo hinh phap dinh, hién nay c6 mot sO
nude st dung bién phap “boi thudng gap ba 1an”, ciing co
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nuée sir dung bién phap “boi thuong gap hai 1an”. Ché
d6 boi thudng gap ba lan dugc sir dung dién hinh nhat tai
M7, do sb tién bdi thuong cao nén nd co vai tro rat tich
cuc ddi véi viée kich thich khoi kién bdi thuong thiét hai.
Theo théng ké, tir nhitng nam 1980 tré lai day, ty 1€ cac vu
kién trong linh vuc canh tranh va kiém soat doc quyén do
co quan quan ly canh tranh khoi xudng va cac vu kién do
tu nhan (doanh nghiép hodc ca nhan) khdi xuwdng la 1/10.
Mbi nam, & My wdc tinh c¢6 khoang 8.000 vu kién chong
Iliing doan (antitrust), trong d6 cac vu viéc do co quan quan
Iy canh tranh khoi xudng chi chiém 10% [4]. Tuy nhién,
thyce tién tu phap My ciing cho thay ché do “bdi thudng
gép ba lan” c6 khong it “tac dung phy” di kém, do la hién
tuong lam t6 (lam dung t6 ‘tung) va trién to (t6 tung kéo
dai) do céc chu thé rit mudn khai kién dé dat duoc murc
bdi thuong cao néu thing kién. Két qua 1a co quan tu phap
khong thé giai quyét triét dé tat ca cac vu kién trong linh
vyuc nay.

Dé khic phuc nhuoc diém cua ché d6 “bdi thuong gip
balan” dong thoi van co thé phat huy dugc tac dung trimg
phat ctia ché d¢ trach nhiém bdi thuong nay, mot sé qudc
gia nhu Ukraina, Dirc... da va dang nghién ctru sir dung
ché d6 “bdi thuong gap hai 1an”, tirc 1a mirc bodi thudng ma
chu thé ¢6 hanh vi vi pham phap ludt phai chiu bang hai
1an ton that thye té ma nguyén don phai ganh chiu. Ché do
b01 thuong gap hai 1an va boi thuong gap ba lan déu thugc
vé mé hinh phap dinh, mirc bdi thuong c6 tinh quy dinh
chung, khong phu thudc vao tinh tiét cua tung vu vigce.

Bén canh m6 hinh phéap dinh con c6 m6 hinh uéc dinh.
bai Loan 1a mot vi du. M6 hinh nay quy dinh tuy thudc
vao tinh tiét ctia vu viéc, tham phan c6 quyén tu do xac
dinh ché tai, s& udc dinh ra murc bdi thudng cu thé, nhung
khong duoc vuot qua mirc bdi thudng gap ba lan.

Dé kich thich cac chu thé bi ton hai khoi kién dan su
bdi thudng thiét hai, tir d6 khong chi bao vé quyén loi hop
phép ctia ho ma con ran de va ngan ngtra hanh vi vi pham
phap luat tai xuat hién, dong thoi timg bude mé rong quan
niém truyén thong vé “boi thuong ngang bang”, ching toi
cho rang, Viét Nam nén sir dung mé hinh trach nhiém dan
su woc dinh. V& van dé nay, chung ta c6 thé tham khao va
hoc tip quy dinh tai Diéu 31 Luat Giao dich cong bang
nam 2015 ctia Pai Loan: “Theo yéu cau cua ngudi bi ton
that nhu quy dinh ¢ Diéu trén, trén co s xem xét tinh chat
ctia hanh vi vi pham, néu vi pham 1a ¢6 y thi toa an co
thé wdc dinh mirc bdi thudng nhiéu hon thiét hai thuc té
nhung khong dugc vuot qua 3 lan thiét hai thuc té da duoc
chung minh”.

Nhung phan tich & trén cho thay, trong khi xu the phd
bién & cac nudc theo mo hinh kinh té thi truong 1a néu hanh
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vi vi pham phdap luat canh tranh gay ra thiét hai thuc té thi
cac duong su thuong st dung bién phép khoi kién dé duoc
bdi thuong, qua d6 bao vé quyén va loi ich hop phép cua
ban than thi & nudc ta xu thé nay dudng nhu bi dao nguoc.
Trai qua hon 10 nam thyc hién Luat Canh tranh, nhung
dén nay ¢ Viét Nam chua c6 vu kién nao vé boi thuong
dan sy trong linh canh tranh va kiém soat doc quyén. Diéu
nay bat ngudn tir tim 1y ngai dén toa cta ngudi Viét Nam
v6i quan niém cho rang, “dong cira bao nhau” s& tot hon
la “tranh tung trudce phap dinh”. Tuy nhién, nguyén nhan
quan trong hon ca l1a do quy dinh cua Luat Canh tranh
chua tao ra co ché khuyén khich cac doanh nghiép hoic cé
nhén bi tén hai khéi kién.

Pé khic phuc tinh trang nay, dong thoi dé dam bao
tinh 6n dinh cua Bo luat Dan sy, trén co s& xu ly mbi
quan hé gitra luat chung va ludt riéng, chung t6i cho rang,
khéng can thiét phai stra d6i quy dinh hién hanh cua Bo
luat Dén su vé boi thuong thiét hai ngoai hop dong, nhung
can dua quy dinh vé hinh thirc bdi thuong thiét hai da boi
vao Luat Canh tranh, thay cho hinh thirc bbi thuong ngang
bang hién nay*. Theo d6, Luat Canh tranh can sira doi
theo hudng trao cho toa an quyén ty do quyét dinh mirc
boi thuong dbi v6i timg vu viée, thong thuong muc bdi
thudng phai cao hon thiét hai thuc té da phat sinh nhung
khéng duoc vuot qua 3 1an thiét hai do.

Hon nira, can c6 quy dinh rang buc dé dam bao muc
bdi thudng do co quan ¢ thadm quyén xac dinh vira c6 tinh
bu dép, vira co tinh trimg phat, qua d6 hinh thanh co ché
khuyén khich cac chu thé khoi kién bdi thuong dan su, bao
vé trat tuy xa hoi, bao vé quyén va loi ich chinh dang cua
cac chi thé phap luat nhung van tranh dwoc hién tuong
lam t6 va trién t6. N6i cach khac, khi ap dung phéap luat,
co quan nha nudce c6 thim quyén cin dam bao ché tai bdi
thuong thi€t hai phat huy dugc 4 chirc nang: Bu dép ton
that, phong ngira vi pham, trimg phat va thuc day tuan thu
phép luat. V6i thay doi cin ban nhu vay, chic chan khoi
kién dan sy boi thudng thiét hai ngoai hop dong trong linh
vuc phap ludt canh tranh va kiém soat doc quyén sé& tro
nén “cé dat dung vo” hon.
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