TAM QUAN TRONG CUA KHAO SAT NGUOI TIEU DUNG
TRONG CAC TRANH CHAP VE NHAN HIEU

D6 Anh Tuan
Hoc vién Tw phap, Bo Tw phap
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Cuéc khao sat nguwoi tiéu dung (goi tat Ia “bang chirng khao sat” hoic “cudc khao sat”) 1a mét
céng cu hivu ich nham thu thap dir liéu vé niém tin va thai d6 cGia ngwoi tiéu dung doi véi nhan hiéu
hoac san pham, dang tré nén ngay cang quan trong trong cac vu tranh chap nhan hiéu. Tai Viét
Nam, bang chirng khao sat vé st nham Ian ciia ngwi tiéu dung trong cac tranh chap vé nhan hiéu
chwa dwoc cac dwong sw ciing nhw tdoa an xem trong. Tuy nhién, cac phan quyét gan day ctia mot
s toa an trén thé giéi cho thay bang chirng khao sat ngay cang déng vai trd quan trong, dic biét

trong céc tranh chap vé nhan hiéu.

‘P

Tam quan trong cia khao sat nguei tiéu ding trong cac
tranh chap ve nhan hiéu

Gan day, tda an quan Pune (An D6) da bac bd vu
kién kéo dai 13 nam giltia Tap doan Burger King (goi
tat 1a “Burger King”) déi v6i mot quan an cung tén tai
dia phuang (goi tat la “quan &n”). Nam 2011, Burger
King da dé don kién Anahita va Shapoor Irani, chd
sG hiiu clia cac quan an mang tén Burger King &
Camp va Koregaon Park tai quan Pune vi vi pham
nhan hiéu (hinh1, 2).

Tuy nhién, tda an quan Pune da ra phan quyét cé
Igi cho quan an, tuyén b6 réng ho da hoat déng dudi
cai tén Burger King rét lau, trudc khi chubi clra hang
Burger King tham nhap thi tridng An Dd. Toa an cho
biét, ho khéng tim thdy bang chiing nao chiing minh
cho tuyén bé cla Burger King rang, khach hang da
nham lan hoac bi danh Itia ti viéc s dung tén cla
quan an dia phudng. Ngoai ra, Tap doan Burger
King cling khong chiing minh dugc bat ky tén that
tai chinh thuc t€ nao do céo budc vi pham. Trong vu
kién, tda an dua trén can cu rang, Burger King chua

Hinh 1. Quan an dia phwong c6 cung tén véi Burger King.
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Hinh 2. Nhan hiéu cua Burger King.



cung cép dugc bang chiing chiing minh khach hang
clia minh bi nham 1an gidia ctia hang Burger King
v@i quan an, tt do chua xac dinh dugc quan an nay
¢6 thu dudc Igi ich bat hgp phap hay khéng.

Vu kién cla Burger King n8i bat khéng chi vi mot
bén trong tranh chap 1a nhan hiéu néi ti€ng, ma con
vi day la mot trong sé it vu tranh chép tai An Do ma
tda an yéu cau phai c6 bang chiing khao sat. Viéc
st dung va chdp nhan bang ching khao sat van
chua rong réi tai An D6 vi chua cé quy dinh phap
luat cu thé. Do dé viéc chap nhan bang chiing khao
sat phan 16n van dua vao quan diém chi quan ciia
th&m phan.

Mot vu kién khéac tuong tu xay ra tai Vuong Quéc
Anh nhung két qud lai trai ngudc vGi vu kién cla
Burger King néu trén, vi nguyén don da cung cap
bang chiing la bang khao sat ngudi tiéu dung cho
toa an. Ngay 19/03/2024, Tesco (nha ban Ié I6n
nhat cha Vudng quéc Anh) da thua trong vu kién
vi pham nhan hiéu. Cu thé, vao nam 2020, siéu thj
giam gia Lidl cha Dic da khéi kién Tesco vi cho réng
Tesco da sao chép thiét ké nhan hiéu cda Lidl khi
s dung hinh tron mau vang trén nén xanh duong
hinh vudng cho logo quang ba chuong trinh giam
gia “Clubcard Price” cia minh (hinh 3). Nam 2023,
Tesco da thua kién va dé don khang céo |én tda an
phuc thdm London, tuy nhién cac thd&m phan da bac
don khang céo clia Tesco. Thdm phan tdoa an so
thd&m phan quyét ring, nhan hiéu cla Tesco da vi
pham nhan hiéu cuda Lidl. Tham phan cho rang, Lidl
da tao dugc danh tiéng déi v6i nhan hiéu va danh
tiéng do dua trén viéc Lidl la mot siéu thi ban hang
hoa chat lugng véi gia thap. Ngudi tiéu dung sé coi
cac nhan hiéu la tuong tu nhau, ho sé lién két nhan
hiéu clia Tesco véi thuong hiéu va danh tiéng cla
Lidl, déng thai tin rang gia cta Tesco dudc cho la
tuong duang vai gia (thap) cla Lidl.

Save
1/3

Clubcard
Price

Hinh 3. Thiét ké Clubcard Price ctuia Tesco va logo cua Lidl.

Tai Hoa Ky, nhiéu toa an da chi ra rang, mac du
khéng bat budc phai co bang chiing khao sat, nhung
quan diém “viéc khéng c6 béng chiing khao séat cho
thay khong thé chiing minh dugc su nham I4n thuc
t&” van dugc nhiéu thdm phan ap dung khi xét x(.
TU d6 cho thay, trong nhiéu vu tranh chap, nguyén
dan cung cép cac bang chiing khac ma khong phai
bing chting khao sat thi chua di dé chiing minh su
nham 1an clia ngudi tiéu dung trén thuc té va tdoa an
c6 thé ra phan quyét bat Igi cho bén khong cung
cép bang chiing khao sat.

Cac yéu td can thiét dé cudc khao sat dugc chap nhan
trong phap luat ciia mét sé quéc gia

Vuong quéc Anh

Tai Vuong qudc Anh, bén thuc hién khéo sat phai
dam bao rang, cudc khao sat do tuan thi nghiém
ngat Whitford Guidelines (tam dich “Cac nguyén tac
Whitford”). Cac nguyén tdc Whitford dugc tom tat
nhu sau: (i) D& cudc khao sat cé gia tri, phai phéng
van nhiing ngudi cé lién quan; (i) Bat ky cudc khao
sat nao cling phai c6 quy mé di 16n khi dua ra két
qua c6 lién quan dé dudc xem xét trén co sd théng
ké; (iii) Bén dua vao cudc khao sat phai cung cép
day di nhat c6 thé vé s6 Iugng cudc khao sat dugc
thuc hién, cach thic ti€n hanh va sé lugng ngudi
tham gia; (iv) Cac hudng dan danh cho ngudi phdng
van phai dugc cong bd; (v) Phai ghi lai chinh xac
cac cau tra 16i ma khong dugdc tom tat; (vi) Tat ca
cac cau tra 16i phai dugc cong bé; (vii) Khong ¢ cac
cau hdi mang tinh dan dat.

Hoa Ky

Toa an Hoa Ky ti lau da chdp nhan bang ching
khdo sat vé nhan thlic cla ngudi tiéu dung trong
nhiéu vu kién vé nhén hiéu. Tai toa an lién bang
(noi dién ra hau hét cac vu kién vé nhan hiéu), co
ba yéu cau co ban dé sl dung b&ng chiing dé nhu
sau: (i) M6t chuyén gia phai lap bao cédo néu chi
tiét k&t qua cong viéc khao sat va dua ra y kién dua
trén cong viéc do6. Bao cao dé phai dugc cung cép
cho bén déi lap vao thdi diém do quy tic t6 tung
dan su lién bang hodc do thdm phan quy dinh; (i)
Chuyén gia thudng phai chiu su chét van cta bén
déi lap; (iii) Toa an danh gia trinh dd chuyén mén
clia chuyén gia va phucong phap ma chuyén gia su
dung dé xac dinh, lieu cudc khao sat do cé dugc
chédp nhan lam bang ching hay khong.
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KHOA HOC VA CONG NGHE

Ngoai ra, can cu theo The Manual for Complex
Litigation (S6 tay vé cac van dé t6 tung phuc tap),
cac yéu t6 co lién quan dén kha nang chdp nhan
kh&o sét la: (i) Lua chon va xac dinh ding nhém
cong chung; (i) Viéc rut mau dai dién ti nhém cong
chung do; (iii) Bao cao chinh xac da liéu thu thap
dugc; (iv) Phan tich di liéu theo cac nguyén tac
théng ké.

Canada

Tai Canada, Tda an t6i cao yéu céau bang chting
khao sat phai dap ting bon tiéu chi: (i) Tinh lién quan;
(i) Su céan thiét trong viéc hé trg ngudi quyét dinh
vu an (nghia la bang ching ndm ngoai kinh nghiém
va kién thtc ctia mot thdm phan); (iii) Khéng cé bat
ky quy tAc loai trii nao; (iv) Mét chuyén gia cé trinh
d6 phl hop.

Singapore

Toa an Singapore ciing ap dung cac nguyén tac
Whitford dé xac dinh xem bang chting khao sat cé
dam bao cac nguyén tac can thiét hay khong.

Trung Quéc

Hién nay, tai Trung Qudéc chua c6 quy dinh
phap luat chinh thic hay ban an huéng dan vé cac
nguyén tdc ma bang ching khao sat can tuan tha.
Tuy nhién, can cu vao Guidelines for The Trial of
Trademark Right Granting and Verification Cases
(Hudng dan xét x{& cac vu an cép va xac minh
quyén nhan hiéu) do tda an cdp cao Bac Kinh ban
hanh nam 2019, c6 hai diéu lién quan dén bang
chling khao sat thi trudng/bdo cao nghién cuu thi
trudng ma bén cung cép bang chiing khao sat cé
thé tham khao: Diéu 15.5: “Mot bén lién quan cé thé
ndp bao cao nghién ctu thj trudng dé ching minh
rang ca nhan hiéu dang tranh ch&p va nhan hiéu
tham chi€u déu khoéng giébng nhau, nhung nhing
bao cao nay thiéu tinh trung thuc va co sé khoa hoc
c6 thé khéng dudc chap nhan”; Piéu 19.1: “Néu mot
bén lién quan cho rang nhan hiéu dang tranh chap
trg thanh tén chung clia hang héa, thi bén dé cé thé
chiing minh yéu cau clia minh bang cach ndp bang
chung nhu.. bao cdo nghién ctu thj trudng”.

Luu y khi thuc hién viéc khao sat
Tai Viét Nam, béng chuing khao sat thudng dudgc
ndp dudi dang mét phan cla bang ching nhan

hiéu, dudc sU dung rdng réai trong cac tranh chap
vé phan déi va hly bd nhan hiéu (goi tat 1a “bang
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chiing nhan hiéu dugc s dung rong rai’). Nhu dugc
quy dinh tai diém g Khoan 2 Diéu 74 Luat S4 hiu
tri tué 2005 stia déi, b6 sung nam 2022 (goi tat la
“Luat S& hiu tri tué”), bang ching nhan hiéu dugc
st dung rong rai thudng dudc st dung nham chiing
minh: nhan hiéu dugc sl dung va thiia nhan réng
réi cho hang héa, dich vu trung hoac tuong tuy tu
truéc ngay ndp dan, hodc ngay uu tién trong truéng
hop don dudc hudng quyén uu tién. Trong thuc tién,
bang chiing trén da trd thanh yéu t6 quyét dinh dé
Cuc S6 hiiu Tri tué dua ra phan quyét cé Igi cho mét
bén trong nhiéu vu tranh chap nhan hiéu.

Tuy nhién, khac véi Viét Nam, cac qudc gia khac
khi thuc hién khao sat khong chi dung lai & viéc
chiing minh nhan hiéu dugc s dung réng rai, ma
con nham muc dich ching minh ngudi tiéu dung bi
nham 1&n nhan hiéu trén thuc t€. Hién tai, phap luat
Viét Nam da dé cap dén céac quy dinh vé dau hiéu
trung hoac tuong tu dén muc gay nham Ian vdi nhan
hiéu khac tai diém e, g va i Khoan 2 Diéu 74 Luat
S& hiu tri tué va cac yéu té xam pham quyén doi
vGi nhan hiéu cé kha nang gay nham 1an cho ngudi
tiéu dung vé hang hoa, dich vu mang nhan hiéu tai
Khoan 3 va 4 Diéu 77 Nghi dinh s6 65/2023/ND-CP
ngay 23/08/2023 cuia Chinh phi quy dinh chi tiét
mot s6 diéu va bién phap thi hanh Luat S& hiu tri
tué vé sé hiiu cong nghiép, bdo vé quyén sd hiiu
cong nghiép, quyén doi véi gidng cay trong va quan
ly nha nudc vé sé hiu tri tué.

Hién nay, tai Viét Nam chua c6 quy dinh phap luat
lién quan dén viéc bang chiing khao sat phai tuan
thél cac nguyén tédc nao. Do dé, ngoai viéc bang
chiing khao sat phai tuan thl cac yéu t6 dé dudc
coi la chuing ¢ theo B luat T6 tung dan sy, bén du
dinh cung cép bang chiing khao sat can tham vén
cac cong ty chuyén vé sé hiiu tri tué va thdm phan
giai quyét vu an, dé dam bao tuan thd cac nguyén
tac (néu co). DuGi day l1a mot vai van dé céan luu y:

Nén tuén th( cac nguyén tdc (néu co): Viéc
khéng tuan thd cac huéng dan/nguyén tic co thé
lam gidm do tin cay hay tham chi dan dén viéc bang
chiing khéo sat khong dudc chdp nhan. Tuy nhién,
khong phai truGng hgp nao khong tuan thd nguyén
tac ciling bi thdm phan bac bd bang chiing khao sat,
ma con tuy thubc vao viéc sai sét do c6 anh hudng
t6i k&t qua cla cudc khao sat hay khong.

Vi duy, trong vu kién giia Lidl va Tesco dugc néu
& trén, Tesco da 1ap luan réng, béng chiing khao sat



ngudi tiéu dung cla Lidl la khong dang tin cay vi né
da khong tuan tht mot s6 quy dinh cia Cac nguyén
tdc Whitford. Tesco cho rang, cach dién dat cla cau
héi th( hai va thi ba da thu hat su suy doan ti nguoi
tiéu dung bang cach st dung ti “tudng tuong”. Tuy
nhién, thdm phan nhan thdy rang, nhiing cau hoi
nay dong gop rat it vao két qua chung cua cudc
khao sat, vi mot ty 1& ap dao la 73% da dé cap dén
Lidl trong cau tra I6i cho cau hoi dau tién. Do do, tda
an van chép nhan bang ching khao sat vi khong co
co s nao cho thdy bang chiing khao sat 1a khéng
dang tin cay.

Bén thuc hién khdo sat: D& dudc tdoa an cong
nhan bang ching khao sat, bén cung cédp bang
chiing khao sat can lua chon bén thuc hién khao
sat dap Ung cac yéu t6 doc lap, minh bach, cé uy
tin trén thj trudng, cé kinh nghiém va cé bang cap/
chiing chi/gidy phép phu hgp kinh doanh dich vu
kh&o sat.

Ngudi tham gia khdo sat: Bén thuc hién khao sat
phai ddm bao nhiing ngudi tham gia khao sat thudc
nhom céng chung cé lién quan va dugc lua chon
ngau nhién, dam bao rang ho khéng c6 méi quan
hé v&i bén cung cdp bang chiing khdo sat hay bén
thuc hién khao sat.

Cau hdi trong cudc khdo sat: Trong tranh chap,
cac bén déu muén co Igi thé cho riéng minh, ti do
vO hinh chung tac dong dén cudc khao sat. Trong
dé, cau hdi khao sat 1a mét trong cac yéu t6 dé bi
tac dong nhat.

Két qua cda cudc khéo sat phai ching minh réng

moét s6 luong dang ké ngu’d/ tiéu dung (co thé) bj
nhdm I4n”: Viéc xac dinh sd Iu’dng dang ké ngudi
tham gia kh&o sat va ngudgi tra 16i rang ho bi nham
l&n tai Viét Nam la rat kho, vi con tuy thudc vao
tling vu tranh chép va sé lugng nhom cong ching
co6 lién quan khi chua cé quy dinh phap luat hudng
dan van dé nay. Tuy nhién, cé thé tham khao cac
vu tranh chép tai nuéc ngoai dé xac dinh sé lugng
ngudi tham gia tra 13i khao sat can thiét.

Hinh thdc thuc hién khdo sat: Thong thudng,
khdo sat truc tuyén sé la lya chon hang dau khi cac
ca nhan, t6 chiic ¢ nhu cau vi né gidp tiét kiem
chi phi, linh hoat vé thoi gian va dia diém tra 16i
khao sat, tiép can s6 lugng I6n ngudi tham gia... Tuy
nhién, khao sat truc tuyén cé nhiéu diém bat Igi, cu
thé: (i) Khé chiing minh nhiing ngudi tham gia khao
sat thuéc nhdm cbng chung cd6 lién quan vi thong

thudng, ngudi tham gia khao sat phai la khach hang
hoac la khach hang tiém nang cla bén cung cap
bang chiing khdo sat. Khéng phai bén cung cép
bang chiing khao sat nao ciing thu thap théng tin va
luu @il lich s mua hang clia khach hang, nén cach
thuc hién khao sat tién Igi nhat la khi khach hang
vUa mua hang va con gil hoéa dan; (i) Khd chung
thuc ngudi tham gia khdo séat 1a ngudi da dién vao
cudc khdo sat, vi bat cli ngusi nao cling cé thé sl
dung danh tinh cGa ngusi khac dé tham gia khao
sat (dac biét la tai Viét Nam, nGi ma van xay ra tinh
trang d liéu ca nhan cla ngudi dan bi thu thap,
mua ban trai phép); (iii) Nhiing ngugdi tham gia dé bi
anh hudng bdi cac yéu t6 bén ngoai khién két qua
khéo sat khéng con chinh xac va khach quan. Bén
cung cap bang chiing khao sat van c¢6 thé Iya chon
hinh thic khdo sat truc tuyén néu dam bao dudc
cac nguyén tic/yéu t6 ma theo quan diém cla thdm
phan la can thiét. Néu khong, nén lua chon hinh
thiic khdo sat truc tiép va dé nghi ngusi tham gia
khao sat cho phép quay hinh, dé lam b&ng chiing
chiing minh khi co6 yéu cau.

Thoi gian trd 16i khdo sat: ThGi gian ma ngudi
tham gia khao sat tra I6i can phu hgp véi khoang
thdi gian hop ly ma mot ngudi danh dé tra I5i khao
sat: (i) Nhiing ngudi tham gia trd 16i cac cau hdi
clia cudc khao sat qua nhanh la khong phu hgp, vi
diéu nay cho thay ho dang véi va; (ii) Cubc khéo sat
dugc thiét k& khi€én ngudi tham gia mat nhiéu thoi
gian dé hoan thanh sé& khéng dam bao cudc khao
sat ndm bat dugc &n tugng dau tién cla ngudi tham
gia vé nhan hiéu.

£ ~
Ket luan

Cac phan quyét gan day cla céac toa an trén thé
gidi cho thay, xu huéng s dung va céng nhan bang
chiing khéo sat trong cac tranh chdp vé s hiu tri
tué ngay cang cang rong rai. Viéc cung cédp bang
chuing khdo sat gilp cac bén tranh chap nang cao
kh& nang gianh chién thang clda minh, tuy nhién
bang chiing nay chi 1a moét trong cac bang chiing
chiing minh. Bén cung cép bang chiing khdo sat
khong nén qué phu thudc vao bang chiing khao sat,
vi viéc c6 cong nhan bang chiing khao sat hay két
qué cla bang chuing khao sat phu thudc vao nhiéu
yéu t6, dac biét 1a quan diém chil quan cla thdm
phan e
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